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November 17,2003

Paul F. Roye, Esq.

Director

Division of Investment Management ‘
Securities and Exchange Commission RECE!VED
450 Fifth Street, NW
Washington, DC 20549

DEC L& 000

OFFICE OF HE SECRETARY

Dear Mr. Roye:

We are writing to express our concern with a proposal under consideration that would require all
entities to submit mutual fund investment requests to the mutual fund by the fund’s closing time,
usually 4:00 p.m. ET.

It is imperative that the over 70 million individuals participating in 401(k) and similar employer
provided plans enjoy a fair system that helps achieve retirement income security. Almost half of
401(k) plan assets are invested in mutual funds. The recent allegations and admissions of late
trading and market timing irregularities with mutual funds undermine the successful employer
provided retirement system. As sponsors of defined contribution plans, third party
recordkeepers, and intermediaries, we fully support efforts to address the serious problems
uncovered by federal and state officials. Late trading is illegal and has no place in our country’s
savings systems. Notably, we know of no evidence of any late trading within the employer

provided retirement plan system. Additionally, the proposed change does not prevent continued
fraudulent activity by some mutual funds.

It is essential that regulatory reforms avoid any unnecessary adverse impact on 401(k)-type
plans. Imposing a “hard close” for order delivery to the mutual fund would disadvantage our
participants in a number of ways. The plan would be required to cut off investment requests
several hours earlier in the day in order to perform the necessary recordkeeping and compliance
duties specific to 401(k)-type systems before the request can be sent to the mutual fund. This
would relegate virtually all 401(k) plan participants to next day trading status, putting them at a
disadvantage relative to other investors. Mandating a 4:00 p.m. close would require significant
modifications to current recordkeeping systems at substantial cost to the recordkeepers and
ultimately the employers and employees who sponsor and participate in these plans.

The proposed rule change has an important unintended consequence. Retirement plan service
providers who offer a bundled package in which one company provides plan administration and
investment funds are likely to enjoy an advantage in processing time over an unbundled system
in which different parties provide recordkeeping services and fund investments, often with many
different fund companies. This latter arrangement provides plan sponsors and participants with a
more objective, diversified selection of investment options, which inherently provides greater
retirement security.
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All of these consequences can be avoided by focusing reform efforts on technological and
procedural controls, subject to an independent audit, which can be implemented quickly at
reasonable cost that will ensure that after hours trading is impossible. We feel strongly that the
technology and auditing structures exist today to ensure the integrity of such a system. These
transparent processes also allow the Securitiesand Exchange Commission to verify compliance
with the requirement.

In closing, we believe that the reforms under consideration will greatly disadvantage participants
in employer-sponsored plans despite the fact that the problems identified are outside of the
defined contribution system. Additionally, the proposed change does not prevent continued
illegal activity by some mutual funds. Any remedy should balance the interests of these
investors and the ongoing viability of 401(k) and similar plans that offer the small investor an
opportunity to make small, periodic investments at reasonable cost. We look forward to working
with you in addressing concerns about late trading that will advance the retirement security of
participants in 401(k) and similar plans.
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